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Opinion for the Board by Administrative Judge POLLACK. Separate Concurring Opinion
by Administrative Judge HOURY.

This appeal arises out of a dispute between Rich Macauley (Appellant or contractor) of Shingle
Springs, California, and the U. S. Department of Agriculture, Forest Service (FS or Government),
Eldorado National Forest, Placerville, California, involving the Cole Loop Roadside Hazard Tree
Timber Sale, Contract No. 058232. The dispute centers on the application of price escalation
provisionsto thistimber sale contract. Asaresult of the FSapplying priceescal ation (stumpagerate
adjustments) to Appellant’s base rate for the timber, the Appellant was required to pay the FS
$70,292 in additional stumpage payments, a payment that Appellant had not intended nor
contemplated in his bid, and a payment for which Appellant seeks reimbursement.

Appellant arguesthat its price should not be subject to escal ation and contends: (1) bidderswere not
adequately notified that stumpage rate adjustment provisions were included in the contract; (2) the
FS action including the stumpage rate adjustment provisions was inconsi stent with both FS policy
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and standard practice on the Eldorado National Forest; and (3) the FS, just as Appellant, did not
intend nor realize that the stumpage rateadjustment provisions were applicable to this contract and
therefore, there was a mutud mistake. The FS ocontends that the final contract as well as the
prospectusand samplecontract, availableto A ppellant, specified that the Col e L oop Sal ewas subject
to stumpage rate adjustment, and thus, the fact that Appellant did not realize that the contract was
subject to escalation is no basis for relief. As to mutual mistake, the FS contends that the
Contracting Officer (CO) intended and understood during the advertisement and then, at thetime of
award of the contract, that thiswasto be an escalated sale. Therefore, according tothe FS, the extent
to which other FS personnel thought the sale was not escalated, providesno basisfor relief sought
by Appellant. Finally, astothe charges of failureof the FSto follow its own published policiesand
procedures, the FSfirst statesthat including escalation in this contract was not inconsistent or in
conflict with FS policies and procedures; and alternatively, evenif FS actions were inconsistent or
in conflict with the policies and proceduresidentified by the Appellant, the Appellant still could not
recover since none of theidentified policiesand procedures have the force and effect of law and as
such cannot be enforced against the FS by the Appdlant.

Throughout the opinion references are made to the drafts and final versions of the prospectus and
contract. The Board points out at this juncture tha the draft and final documentswere essentially
the same, but for a change, which extended the sale bid opening date from October 26, 1998 to
November 9, 1998.

The Board has jurisdiction over this appea pursuant to the Contract Disputes Act of 1978 (CDA),
41 U.S.C. 88 601-613. The contractor has elected to proceed under the Accelerated Procedure, 41
U.S.C. 8607(f), 7 C.F.R. §24.21, Rule 12.3, requiring a decision within 180 days. A hearing was
held in this appeal on October 26, 2000, in Sacramento, California. The original due date for a
decision was November 22,2000. That datewasthereafter extended first dueto procedural matters
involving pleadings and thereafter to accommodate briefi ng.

FINDINGS OF FACT

1 In the summer of 1998, the FS prepared a draft contract package which included a draft
sample contract and prospectus for the Cole Loop Timber Sale (Appellant’ sExhibit (App. Ex.) A-
9, Transcript (Tr.) 186-88). The contract was advertised as an SSTS sale (specia salvage timber
sale). An SSTSsaleisasalethat isoffered to firmswith under 25 employees and as suchis geared
to small business (Tr. 103, 163). Thiswas also aroad hazard sale. A primary object of aroad
hazard saleisto get the trees out as soon as possible (Tr. 121), which implicitly doesnot leave any
appreciabletimefor alogger to try to timethe market, if the price of timber changes. The Cole L oop
Sale was issued as an escalated sale. That meant that for certain items, the actual priceto be paid
for the stumpage (stumpage adj ustment) wasto be increased or decreased fromthebid price, subject
to application of anindex described in the contract. Stumpage rateadjustments of bid pricesare not
new and have been in effect from at least 1973. The escalation policy in issue here did change in
December 1997. The primary aspect of the change was to increase the potential price escalation
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adjustment from a 50 percent to a 100 percent increase. The basic operation of the clause, but for
the increase in potential escalation, remained essentially the same. (Tr. 97-98.)

2. The contract package in issue in this appeal was prepared by the Ranger District (the
customer) for forwarding to the responsible FS contracting officials. David Helton, the Ranger
District timber sale manager, was responsible for overseeing the preparation of the documents. As
he stated, the “buck” at the District (for this responsibility) stopped at him. He testified that
normally the district practice was for him to look at and review the draft package at some point
during the process. To the best of his knowledge, that did not happen in thisinstance. Hetestified
that hewas not persondly involved in preparing the package nor did herecollect reviewingit before
it was sent ontothe CO. Hecould not identify who put thepackage together, but statedthat it would
have been prepared by one of a number of individuds who worked for him or were under his
supervision. (Tr. 186-87.) Ashe explained the deviation from normal procedure, “Sometimesin
the press of business and meeting deadlines, we expedite things’ (Tr. 189).

3. The prospectus sent forward to the CO (Appeal File (AF) 119) and to prospective bidders,
called for bidsto be advertised on September 17, 1998, and bidsto be accepted on October 26, 1998
(AF 116-117). At page three, the third paragraph, the prospectus stated:

Bid ratesfor timber, except incense cedar, will be tentative, subject to 100% up and
down quarterly adjustment during the contract period.

The prospectus also set out, under PERIOD OF CONTRACT, “Thenormal operating season shall
be considered to be between July 1 and October 31. Contract termination date is 12-31-99.
Extensions will not be granted unlessit is determined to be in the overriding Government interest.”
(AF 119.) Although July 1 to October 31 was identified as the normal operating season, generally,
work was permitted in the Eldorado National Forest beyond October 31, and depending on weather
at the elevation of the project, work could be conducted well into November or possibly December.
(Tr. 103-06.)

4, The sample contract contained anumber of relevant provisions. Provision A5, at the third
page of the contract was titled, “ Timber Payment Rates, applicableto B3.1 and B4.0" (the sample
contract contained a section designated B clauses and asection designaed as C clauses). Directly
below the quoted title and indented, was a line which read as follows:

Aba- For Species and Productsto be Paid for at Rates Escalated under B3.2

Below the line se out above was a chart with columns, which identified five different species. It
set forth columns identifying the base and advertised rate for each of the species, the bid premium
priceand Appellant’ sbid price. The column for the bid pricewaslabeled as”BID (Tentative).” The
species listed in this A5a section were those to which the FS applied the escalation factors, which
are the subject of thisappeal. (AF 134.)
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5. Another chart, headed A5b, then followed. It wasttitled “For Speciesand Products to be
paidfor at Flat Rates.” Set forth on thischart was incense cedar, aswell as softwood cull logs. (AF
134.)

6. Provision A6, was titled “Indices used in Quarterly Adjustment, applicableto B3.2." For
each species, it identified the particular industry index which was going to be used to make the
quarterly adjustments. (AF 135.)

7. Provision A22 wastitled “Inapplicable Standard Provisions.” Amongthe 19 subsections or
itemsof division B whichwere listed unde “Inapplicable,” was clause B3.2. That isthe escalation
clause referenced in the chart at ASa. (AF 140, 147.)

8. Provision A23, “List of Special Provisions,” added various provisions. It provided:

The following listed special provisions are attached to and made a part of this
contract as Division C. Unless listed herein or added by modification pursuart to
B8.23, B8.3 or B8.31 no provision of Division C shall have force or effect.

(AF 140)

There were 68 listed provisions under A23. One of the provisions that was added was C3.2,
Escalation Procedure (4/98), which read as follows

C3.2 - Escalation Procedure. (4/98) TentativeRates for those species and products
listed in A5a are subject to quarterly escalation in accordance with the following
procedures: Thecalendar-quarter index averagefor eachpriceindex describedin A6
isthearithmetic average of thethree such monthly priceindicespreceding January 1,
April 1, July 1, and October 1. The difference between said calendar-quarter index
average and Base Index listed in A5a shall be the basis for quarterly escalation. To
arrive at Current Contract Rates for timber scaled during the preceding calendar
quarter. Tentative Rates for each species shall be reduced or increased by such
difference, except when the calendar-quarter index averageis. (a) lessthantheBase
Index, thereduction shdl not result in arae below Base Rate, or (b) greater than the
Base Index, theincrease shall not exceed the difference between Tentative Rate and
Base Rate.

In the event of Contract Term Extension under C8.23, the escalation procedure will
be used during the extension period, except that adjusted payment rates for any
calendar quarter cannot be less than Tentative Rates, for each gpecies and product
group, established under C8.23 for the extension period.

(AF 165.)
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9. Under C3.2, logsthat were harvested and scal ed in August woul d be subject to the escalation
factor calculated on October 1. The escalation factor for October 1 would have been the averagefor
the preceding months of July, August and September. (AF 165; App. Ex. A-3, 4.)

10. Thedeleted clause B3.2 and the added clause C3.2 were similar in structure and language
and each provided for reduction and/or escal ation of the amount to be paid for stumpage. However,
therewasasignificant difference. TheB3.2 clause, whichwasan ealier clause, limited any upward
adjustment in priceto half the difference between the quarter index average and the Base Index. In
contrast, the C3.2 clause allowed up to a 100 percent upward adjustment. In operation under the
C3.2 clause, if the market cost index of timber declined to a price which was 100 percent below the
bid price, a contractor would only have had to pay the base rate for the timber. 1f the market cost
index of thetimber, however, increasedduring the contract by 100 percent, thenthe contractor, under
the C3.2 clause could be held to pay the FS twice as much as it bid. That is essentially what
happened here. (AF 32, 50.) Clearly, escalation as a help or hindrance, depended on market
conditions during the 3 months which were used to calculate the escalation factor. As the CO
pointed out, if the Cole Loop Sale had been awarded 1 year later, with Appellant beginning
operations in June 2000 as opposed to June 1990, the escal ation would have helped him, because
during that time there were declining marketsin timber. (Tr. 102.)

11. In approximately August 1998, the Ranger District submitted all of theabove discussed draft
contract documents to Ms. Patricia Ferrell, the timber sale CO for Eldorado National Forest (Tr.
87-88). Mr. Helton intended the sale to be aflat rate sale. He intended that because he considered
the sale to be a short term sale. Although not specifically involved in the preparation of the
documentsforwarded to Ms. Ferrell, Mr. Helton believed that the Ranger District had prepared and
forwarded documentsto Ms. Ferrell that called for this sale to be at aflat rate and not an escalated
sale. (Tr. 160, 166, 169-72, 174.)

12.  After Ms. Ferrell received the sample contract and prospectus, she conducted her ownreview
of the documents. Because the sale’s expected duration was greater than 1 year (it was her
understanding that FS policy states that sales with a contract length greater than 1 year should
contain escalation provisions), she concluded that it was appropriate to issue the saleas escal ated.
(Tr.88-89.) When asked if there was another factor other than length used to determine whether to
use escalation, shereplied “no,” noting that escalation, “is determined by the expected length” (Tr.
109). Ms. Ferrell stated that she was aware that the sale was escal@ed when sheissued it to bidders
(Tr. 117). Moreover, shefurther pointed out that given her understanding of FS policy, which was
that if a sale was in excess of 1 year, it was to be sold escalated, she would probably not have
advertised the sale on aflat rate basis but rather would have asked the district to correct the package
and makeit escalated (Tr. 143). Appellant, initsbrief, challenged her statement and pointed out that
onthe Tanglefoot Sale (albeit advertised ayear laer), which essentially mirroredthe Cole Sale, Ms.
Ferrell used flat rates and not escalated rates (Attachment to Appellant’s Brief).

13.  Appedlant asserted that the use of aflat rate on Tanglefoot established that the practice at
Eldorado was not to issue escalated sales on contracts such as Cole. The Appellant continued that
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the Board should therefore not accept Ms. Ferrell’ s statement that she would have independently
changed the sale from flat to escalated (even if submitted to her as aflat sal€), since her actions on
Tanglefoot showed otherwise. (Tr. 114-15, 142-43.) Appellant then set forth a comparison of the
Tanglefoot and Cole Sales, which showed them to be virtually identical, except that Tanglefoot was
a1999 and not 21998 contract. TheFS, initsreply brief, took exceptionto Appellant’ s contention
and comparison and pointed out that there was one glaring difference, that being that the Tang ef oot
Sale was awarded in February 2000 and not November 1999, as Appdlant represented. Thus, the
FS says the contract only had a 10-month period which confirms the FS position that flat rates are
only usedif lessthan 1 year. However, the FSidentified Appellant as high bidder in November 1999
(similar time frame with Cole). The only reason for the February award appearsto be problems
establishing the high bidder’s responsibility, due to the bidder not having conducted a timber
contract for some time. Objectively, the sample contract on Tanglefoot expected a similar time
period, 13 months, asthe Col e Sale. Thus, on Tanglefoot the FSdid treat virtually the samesituation
differently. (Supplement (Supp.) to record with brief).

14. Mr. Macauley testified that he “ apparently read the prospectus,” but did not read thesample
contract (AF 1; Tr. 52). He explained that he figured that the prospectus wasbasically it. Henoted
that he was not an attorney and continued, “As you can see, the sample contract is that thick and
thereisa C clause and a B clause and this and that, and basically, I'm guilty of working hard and
doing it wrong, in part. | guess the contractual part, | should probably pay better attention to. But
| figured it sanSSTSsale. It'saquick salvagelittlething and it’slike | wasjust doing the last two
andahalf years.” (Tr.51-52.) The Appellant believed that thelanguagein the prospectus addressing
stumpage rate adjustment was confusing and said he did not recognize the significance of the
language asto escalation (Tr. 52-54; Complaint at 2). Mr. Macauley also testified that basically, the
whole sale was confusing. He acknowledged that he did not seek clarification during the bidding
process. (Tr. 53-54.)

15.  On or about the time the Cole Loop Sale was being prepared and then advertised, the
Appellant was working on another tree hazard sale, the Road Danger Sale, within the Eldorado
National Forest. The Appellant had been given a second year extension on that sde by the FS.
During that second year, Appellant learned of the praposed Cole Loop Sale. He was under the
impression that the Cole Loop Sale would be just like that sale, which was relatively small
(comparablein sizeto Cole Loop) and was being performed on aflat rate basis. (Tr. 49, 50.) During
the time he was performing the Road Danger Sale, he had several convesations with FS fidd
personnel, including Mr. John Sweetman, aforester at theRanger District. During the summer of
1998, Mr. Sweetman told Mr. Macauley that he should consider bidding on the Cole Loop Sde
becauseit wasjust likethe* Road Danger” sale. Hedid not specificdly tell Mr. Macauley that it was
aflat rate sale nor wasthat hisintention. (Tr. 50, 214.) In histestimony, Mr. Sweetman stated that
if he had known the Cole Loop Sale wasto be escalated, it would haveraised ared flag in hismind
that it wasdefinitely different (Tr. 215). Atthetime Appellant submitted hisbid, theonly significant
differencethat Appellant knew of between his earlier (Road Danger) Sale and the Cole Loop Sale,
was a difference in the tree marking process. That difference had been specifically pointed out to
himinthefield by Mr. Sweetman during a conversation while Mr. Macauley was still performing
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the earlier contract. Mr. Macauley took that to indicate that marking would be the only significant
difference. (Tr.55.) Further, the marking had another impact. Although the projectwasoriginally
advertised on September 17, 1998, with the designated recel pt of bidson October 26, 1998 (AF 116),
the receipt date for bids was changed by an extension issued on October 21, 1998, which called for
bids to be opened on November 9, 1998. The FSissued the extension because some of the sample
markings needed to be changed. (AF 231.)

16. Mr. Macaul ey was not the only bidder who understood thisproject to be aflat raterather than
escalation sale. Appellant presented testimony of Brian Finigan, another logger who bid on the
project. Hetestified that he did not understand the contract to be escalated but bid on the basis of
flat rates. (App. Ex. A-5; Tr.8-11.) Appellant also presented an affidavit from another bidder, Leo
Carter, who also said that he had no knowledge that the sale included escal ation provisions (App.
Ex. A-6).

17. Bids were findly opened on November 9, 1998 (Tr. 107). The bid form submitted by
Appellant under Section 22, Termsof Bidder’ sOffer, had specificlanguage, wherethebidder agreed
that by its signature, it represented that it has read and understands each and every provision of the
bid form (together with attachments) and the samplesale contract. The section continued that the
bidder agreed that it assumed the respongbility to clarify any questions beforesigning theform and
that bidder agreed that the bid form (and any attachments) and the sample sale contract constituted
the entire agreement of the parties until awritten contract wasexecuted and neither the bid form nor
sampl e contract could be orally modified. (AF 235.) The Appellant stated at the hearing that hein
fact never reviewed the sample contract (but had reviewed the prospectus), and therefore was not
aware at thetime he bid of any escalation provisions contained in the sample contract (AF 235; Tr.
52).

18. Eleven other bidders submitted prices. Pricesranged from alow of $38,001 (Leo Carter) to
Appellant’s price, at $67,834.51. The next two high bids after Appellant were $59,001.01 and
$61,733, the latter being the bid of Mr. Finigan. (AF 239; Tr. 151.)

19.  Appédlant wasdesignated asthe high bidder on November 11, 1998 (AF 240). It bid $63.53
per one hundred cubicfeet (CCF) for white fir (the spedes that constituted the lion’s share of the
subsequent escalation) (AF 19). The CO awarded the contract to the Appellant on November 19,
1998 (AF 11-12, 235). The CO stated that she could never deermineif escalated sales resulted in
lower bids and thus saw nothing in Appellant’s bid which indicated that Appellant did not
understand the escalated nature of the sale (Tr. 101). She also confirmed that she was never
contacted by any of the bidders priorto award, askingfor clarification of the contrad. At thetime
she made the award, she intended this to be an escalated sale. (Tr. 90.)

20. At no time during the pre-award process nor during the winter and early spring months
following award, did the CO hear from any FS official at the district level suggesting therewas a
possiblemistakein drafting thiscontract asan escalatedsale (Tr. 89). Soon after award (November
1998), the CO left on maternity leave and assigned her CO authorityto Mr. Tim Dabney. Shedid
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not return until July 1999 (Government Exhibit (Govt. EX.G- 7; Tr. 90). Ms. Ferrell and Mr.
Dabney were the only two people who held the position of CO during the life of this contract (Tr.
113).

21.  Thecontract was executed on Decembea 18, 1998, by the Appellant and executed on behalf
of the FS by Mr. Dabney, the successor CO (AF 17). Mr. Dabney said that he made no agreement
with Mr. Macauley that this would be a flat sale and he did not believe he made a mistake in
executing the escalated sde contract (Tr. 158). Thefinal contract contained the samestumpage rate
adjustment provisions which had been set forth in the prospectus and which had been included in
the samplecontract (AF 19, 20, 25, 50). The Appellant stated at the hearing that he had not reviewed
the final contract prior to signing it (Tr. 52).

22.  After the bidding process, Appellant went home for the winter and expected to start work
sometimeinthespring (Tr. 59, 61). At some point inthe spring, he contacted local mill sto arrange
for the sale of the timber he was to harvest. He negotiated with one of the two local mills and got
the same price he had gotten the year before on the Road Danger Sale. There were only two mills
in the areathat would purchase logs. (Tr. 60-61.) He executed afixed-price contract with the mill
on May 18, 1999. (App. Ex. A-1, pages 1 and 4 form the contract, as the exhibit numbering is out
of sequence).

23.  OnJune3, 1999, the FSand Mr. Macauley held a pre-operations meeting for thesale. Mr.
Macauley met with Mr. Helton and Mr. Sweetman. They asked him, “Do you know it’ s escal ated.”
He said that he looked at them and said tha you better explainit tome. (App. Ex. A-9; Tr.50.) It
was then explained. Thenext day, Appdlant went to Mr. Dabney, the acting CO, to explain his
situation and attempt to secure some relief (have the contract administered as aflat rate) (Tr. 50).
At the time he was getting calls from his three employees, bugging him about getting to work and
S0, he started harvesting (Tr. 50).

24. At the pre-operations meeting, both Mr. Sweetman and Mr. Helton expressed surprise over
thefact that the salewasadvertised asescalated. Their surprisewas confirmed by Mr. Dabney, who
related a conversation he had with Mr. Helton on or about the time of the pre-operations meeting.
Inthat conversation, Mr. Helton told Mr. Dabney that he(Helton) intended for ittobeaflat ratesale
and that Mr. Macauley wasinformed of it (at the pre-operations meeting). Mr. Helton said that Mr.
Macauley wanted to know if there was anything that Mr. Dabney could do as CO to modify or
otherwise change the contract from escalated to flat rate. At that time, Mr. Dabney told Mr. Helton
that he did not think that a mistake had been made, but he would review and make a determination.
(Tr. 63, 160, 174.) Mr. Macauley later talked to Mr. Dabney and there was no indication inthose
conversations (in contrast to Mr. Helton and Mr. Sweetman) that Mr. Dabney was surprisedthat the
sale included escalation provisions (Tr. 66).

25.  Mr. Dabney wasnot willing to modify the contract and felt to do so would not befair to other
bidders. He said that if it was aflat rate, then bidders may have bid differently, describing fl& rate
and escalated as applesand oranges. (Tr. 152.) Hisview hasto be contrasted with the statement of
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Ms. Ferrell, who stated that she would not expect escalation to make a difference in pricing and
could not tell from a bid whether it included escalation or not (Tr. 157).

26.  Accordingto Mr. Dabney, he gave Mr. Macauleythe option of defaulting (Tr. 152-54). Mr.
Macauley does not dispute that, although it appears that he was nat fully aware of how taking that
road would haveworked. Asstatedat one point by Mr. Macauley, “But to me | had no choice. | had
to fulfill the contract, and do my job, so that iswhat | did.” (Tr. 62.) At the hearing, the FS spent
time pointing out that Mr. Macauley could have taken the default with little financial risk or
consequence, implying that Mr. Macauley could have avoided the current problem. However, it
appeared clear from the testimony, that the FS never explained the ramifications of default to Mr.
Macauley nor indicated that the financial risk would likely have been minimal. (Tr. 152-56.)

27.  Appellant harvested the timber on the sal e between June 18, 1999 and August 31, 1999 (AF
8). Onthefinal inspectionreport, Appellant wascommended for promptnessin completing the sale.
(AF 257). During theabovetimeframe, the market for whitefir timber (the primary speciesbeing
harvested) rose dramatically (App. Ex. A 3; Tr. 129). Because of the escdation clause in the
contract, the FS demanded and received from Appellant additional stumpage payments of
$70,292.00, which was in addition to Appellant’s bid price (Tr. 126-30, 192-203). Because the
Appellant had negotiated a fixed price with the mill, that price being set in the spring of 1999,
Appellant could not increase its price to the mill and thus had to sell the timber to the mill at the
agreed price, which had been based on Appellant paying the FS the base bid figure and not afigure
that essentially doubled (App. Ex. A-1; Tr. 68-69). AsMr. Macauley explained, with that escal ation,
he had essentially been out there for nothing (no dollars) (Tr. 62).

28.  After Ms. Ferrell returned fromleave and resumed her dutiesas CO, Mr. Macauley metwith
her and asked if he could get a contract modification or an extension. She reviewed the documents
to assure no ambiguity existed and then informed Mr. Macauley that she could not modify the
contract and could not extend it unless he met extension requirements. (Tr. 91.)

29.  Aspart of the basis of hisclaim, Appellant has asserted that the sale violated vari ous FS
procedures and policies. At thetime Appellant bid, Mr. Macauley was not aware of the alleged FS
policy violationsthat he now placesinissue. Helearned of the policies and of the alleged failure
of the FS to comply, after he had completed the sale, from Mr. Walt Thompson, a former FS
employee, whom he consulted at some point after the sale in an attempt to discern what remedy he
might have. (Tr. 57-58.) Asathreshold matter, thereis no question that the FS could have issued
thissale as aflat rate sale (under 2 years). The FS acknowledgesthisinitsbrief at page 10, in the
CO decision letter of February 23, 2000 and inthe testimony of Ms. Ferrell (Tr. 98-99). Theissue
here is not whether using a flat rate sale was permitted but rather whether the FS was legally
obligated to issue this solicitation as aflat rate sale.

30. Theadleged violationsin policy involved a number of policy pronouncements. Appellant
alleged that it was improper for the FS to use escalation on an SSTS sale. Appellant asserted that
under Washington Office (WO) Amendment 2409-18-92-3, Effective4/23/92, (A- 7), set aside sales
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under the SSTS program were only to be done when the proposed salemet all four of alisted set of
criteria. The provision provided:

93.2 - Salvage Sale Criteria. Set aside sales under the SSTS program only when the
proposed sales meet all of the following criteria:

1. Savage sale funds predominately finance sale preparation activities.
These sales may include material such as cedar products, even though salvage sale
funds did not finance preparation. Where a mix of appropriated and salvage sde
funds finance sale preparation, savage sale funds must comprise more than 50
percent of the estimated preparetion cost.

2. Thesaleperiod doesnot exceed 1 year. For asalesold part way through
alogging season, the sale period may extendthrough the following operating season.

3. The sde involves only minor (less than $10,000 in value) road
construction or reconstruction.

4. The saledoes not involve significant catastrophic damage, such asfire
or windstorm.

(AF 287).
The Appellant contended that the FS did not meet criteria two.

31. The FS took the position that there is no direct link between an SSTS and the use of
escalationor flat rate. (Tr.112.) Further the FStook the position that this sale met the Salvege Sale
criteriatwo (set out above), as under that criteria, an SSTS sale was proper if it continued through
parts of two logging seasons and this sale did that.

32. TheColeLoop Sale, if we usethe award date of November 9, 1998, was not awarded during
part of two operating seasons (defined in the contract as July 1 to Octobe 31). The Cole Loop Sale
asinitially advertised would have met the time frame (barely) as the advertisement called for bid
opening on October 26 and thus award (theoreticaly) could have been made prior to October 31,
1998. Moreover, accordingto Ms. Ferrell the FSinitially expected to advertisein August andaward
by late September or early October 1998 and that would have given Appellant most of October to
work. That however, isnot consistent with the fact that the Ranger District (which prepared thesde
package) did not even provide the CO with the package until some time in August 1998 and that
package showed a September 17, 1998 advertisement date and October 26, 1998 opening date. (AF
116-19, 231; Tr. 87-88, 103-06.) AsMs. Ferrell testified, onceit became apparent that the project
would not run 15 months as anticipated, the FS here chose not tomodify or change the sale contract.
She continued that the FS had already prepared the sample contract, had issued the bid sets, and
advertised the sale. The only change the FS had made was as aresult of the district informing them
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that they had made some mistakesin sample marking. That wasthe*only” reason why the contract
advertisement was extended and the contract length still exceeded a year in length because of the
December 31, 1999 termination date. The December 31, 1999, date was included for the
convenience of establishing an escalation figure. (Tr. 115-16.)

33. In January 1998, the FS issued a directive to revise Forest Service Manual (FSM) and the
Sale Preparation Handbook (Forest Service Handbook (FSH) 2409.15) . Thisaddressed stumpage
rateadjustment policy. Washington Office (WO) Interim Directive 2430-98-1, effective January 30,
1998, to FSM 2431.34. (AF 279.) It states:

Stumpage rate adjustment: Except for situations that are disadvantageous to the
government, the Forest Servicetimber sale contractsthat exceed oneyear in contract
length in the western United States should provide for stumpage rate adjustment.

For example, do not include a stumpage rate adjustment provision for salesthat lack
a significant amount of sawtimber, when an index is not available for the
predominant speciesin the sale, when there is no reasonably accurate conversion to
board feet, or for other similar situations. When providing for fumpage rate
adjustment, use contract provision, C/CT3.2 - Escalation Procedure, which provides
that 100 percent of the difference between current and base lumber priceindiceswill
beadded totentativeratesduring periodsof increasing lumber pricesand 100 percent
of the difference will be subtracted from tentative rates during periods of declining
prices.

Ms. Ferrell relied on the above for the proposition that the FS was obligaed to sell this sale on an
escalated basis, because the sale in running from November 1998 through December 1999 covered
morethan 1 year (Tr. 96-98.) While she was technically correct, she did acknowledge that she did
not expect any real work to occur in 1998 (Tr. 115-16). Thus, whilethe Decamber 31, 1999 date for
termination may have helped the Appellant by giving it added time after the operating season, the
time from November 1998 through Decamber 1998 was for all intents and purposes, useless to
Appellant on this sale. Further, the December 31 date and the time it added until December 31,
1999, was not for purposes of providing more work time, but rather, essentially set forth to conform
the end of the contract with the date when quarterly escdation rates are calculated. (Tr. 110-11.)

34. In May 1998, the FS issued Region 5 Supplement No. 2400-98-4 to FSM 2430.3. It states
that all timber sale contractsshall include provisionsfor quarterly stumpage rate adj ustments except
salvage saleswith acontract length unde 2 years. Thedigest for this supplement under FSM 2430.3
statesasfollowsin regard to thismatter, “ 2430.3 - Allowsflat rate pricing on sales sold on aweight
basisand salvage saleswith acontract lengthunder two years.” From thiswordinginthedigest, and
particularly the word “alow,” the CO concluded that the FS Washington office policy isthat flat
rates are alowed but not required on these types of contract. (Tr. 98-99.) The specific language
(that being digested) however, stated as follows
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2430.3 - Palicy.

5. Standard Sale Procedures.

a. Current Contract Rates (B3.1, A5). All timber sale
contractsshall include provisionsfor quarterly sscumpagerate
adjustment except:

(1) Saesmade on contract form FS-2400-3 or FS-2400-4.

(2) Green sales on form FS-2400-6 or FS-2400-6T with
contract length of one year or less or salvage sdes with a
contract length under two years.

(3) Non-sawtimber sales or sales sold using aweight unit of
measure.

(4) Species for which flat rate pricing is specificdly
authorized by the Regional Forester. The species are

(& Incense-cedar.
(b) Port Orford-cedar.
© Redwood.

(AF 281.)

35. AccordingtoMs. Ferrell, while the Cole Loop Sale could have beenissued asaflat rate sale
it was entirely consistent with FS policy to issue it as escalated, citing the Stumpage Provision
addressed earlier. Asto how one got around the above Regon policy, thet clearly callsfor salvage
sales such as this not to be escalated, she stated that if there is a conflict between national
(Washington) policy and regional policy, the national policy would govern. Neither Ms. Ferrell nor
counsel for the FS gaveany supporting authority for that particular proposition. More important,
there is no conflict to be resolved. The Stumpage Provision is worded pamissively and with
guidanceit allowsdiscretionin determining if asaleisescalated or flat, even if the contract exceeds
oneyear. TheRegion policy, whichwaslisted later, uses mandaory wording for the policy and sets
the policy that salvage sales of lessthan 2 years are to beflat rate. (AF 279; Tr. 99.)

36.  The Appellant contended that the escalation was a new policy and as such, the FS was
obligated to makeit clear to bidders by highlighting the matter. Infact, theescalation policy inissue
was not new at the time of this sale. The policy of escalation had been in effect for anumber of
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years. All that was changed in 1997 (the year of the change) wasthe amount of escal ation that could
becalculated. (Tr. 97-98.) Thisisnot adispute over theamount of escal ation that can betaken. This
dispute is over whether escalation could operate at all.

37.  TheFSintroduced Govt. Ex. G-1, alisting of type 2400-6 contracts issued by the Forest
from 1996 to 1999, to show that it was the practice of thisforest to issue salesin excess of 1 year
as escalated and sdesthat were lessthan 1 year asflat (Tr. 99). Of the eight contracts which were
listed as escalated, five were under 14 months in duration (Tr. 100). Thelist does not include the
Tanglefoot Roadside Hazard Sale, which athough advertised in 1999 rather than 1998, was amost
an advertised mirror image of the Cde Loop Sale in 9ze and timing, except that Tanglefoot was
advertised as aflat rate ( Tr. 173; Attachment to Appellant’ s Brief).

DISCUSSION

Thisappeal presentsthreelegal argumentsfor relief. Thefirst involves whether the Appellant can
establish that he was reasonable in understanding this contract to be a flat rate rather than an
escalated sale. Thisdepends on Appellant establishing some ambiguity or confusion caused by the
FS sale package and for which Appellant had no obligation to question or inquire at the time of
bidding. The second legal argument iswhether there was a mutual mistake in the formation of the
contract. Put another way, notwithstandingotherwiseclear language, did both the FSand A ppellant
believe and expect that they were entering into a flat rate rather than an escalated sale contract.
Third, the final argument iswhether the FSfailed to follow or violated regulations and procedures
asto when to usean escalated sale and, if there was aviolation, can the Appellant enforce the policy
so asto reform the contract.

Contract Interpretation

Among the most established principles of contract law is the principle that a party who signs a
contract isbound to the plain and ordinary meaning of the contract language. When interpreting the
language of a contract, a court must give reasonable readingto all parts of the contract. Thelaw is
clear that a contract must be read as a harmonious whole and that one cannot ignore or render
meaningless provisions in order to reach ameaning. Fortec Constructorsv. United States, 760 F.
2d 1288, 1292 (Fed. Gir. 1985). A contractor isexpected to understand the contract which it enters
into and isbound by the reasonabl e reading of itsterms. The prospectus presented to Mr. Macauley
said that bid rateswould be tentative and subject to 100 percent escalation up or down. The sample
contract included at A5a, achart that identified the species subject to escalation and a chartin A5b
that identified species subject to aflat rate. The bid item was labeled as tentative. Clause C3.2
addressed escalation specifical ly and set forth how it woul d be calculated. (Findings of Fact (FF)
3-8.) Theterminology in the contract was not particularly subtle. It indicated that the FS intended
to escalate some of the prices on this sale and for us to conclude otherwise would render the
inclusion of provisions and wording regarding escalation as superfluous. We recognize that Mr.
Macauley failed to recognize the significance of the language. Howeve, he did not read the
documents with reasonable care. Although he was not a lawye and there were some portions of
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the contract which could bedifficult for alaymanto understand, the fact remainsthat escal ation was
addressed in the sale package, multiple times, and as such cannot be read out of the contract. (FF
3-8,14))

Here, even if we concluded that the references to B3.2 and its subsequent deletion were confusing
(and while maybe it could have been clearer, we do not find it confusing), the contractor, at a
minimum, needed to seek clarification. A reasonable bidder simply could not proceed as if the
escalation language was a mistake.

The fact isthat Appellant did not closely read the documents. The Bid form, however, clearly set
out that he was certifying that he read the contract and documents and the FS had the right to expect
that hedid what he said. (FF 14, 16.) To allow someone to change the contract terms because of
their inadvertence and lack of care, is not an appropriate basis for relief.

Asto the Appellant being misled by statements from FS personnel that the Cole L oop contract was
the same asthe Road Danger Sale, wefirst find that the relied upon statements (provided inthefield
by Mr. Sweetman) cannot be considered apositive representation that this sale would beflat and not
escalated. (FF 23.) Mr. Sweetman’s general statements that the sale was the same as the Road
Danger Sale cannot invalidate clear contract language. Further, evenif Mr. Sweetman’ sstatements
were more specific, they would not have negated the contract language dealing with escalation.
First, Mr. Sweetman did not have authority to bind the FS (absent acquiescence or participation by
the CO, discussed below), and second, if Appellant took Mr. Sweetman’ s statement to mean that the
contract would be at aflat rate, then when Appellant received the sample contract (which addressed
escalation), the Appellant was obligated to inquire about an apparent conflict. (FF 23.)

Mutual Mistake

Thereisawell established body of law that provides that where a party can establish that there was
a mutual mistake in the formation of the contract, that contract can be subject to reformation. Put
another way, if a party cen show that it and the other contracting party intended to enter into an
agreement which was different than what the contract language otherwise states, then the contract
(subject to a number of conditions) could be reformed. Generally, a mutual mistake arisesin the
context of the final written agreement varying from a prior intended antecedent oral agreement of
the parties. However, one can have mutual mistake in a case, where arguably a clause is included
in the contract that neither party intended to include and where the parties did not hold prior
negotiations or discussions. See Fraass Surgical Mfg. Co. v. United States, 215 Ct. Cl. 820, 571 F.
2d 34 (1978). Further, failure of a party to read acontract, will not in and of itself necessarily
foreclose reformation, since the gravamen of the reformaion inquiry is whether the document
reflectsthe agreement actually reached by theparties. N.W. Ry. Co. v. United States, 68 Ct. Cl. 524,
538(1929), Louisiana-Pacific Corporation, AGBCA No. 80-186-3, 81-1 BCA 114,928. That said,
the law still requiresthat the party seeking reformation must show that the Government would have
agreed to the contract if worded in accordance with the contractor’ sintention, McNamara Constr.
Ltd. v. United States, 206 Ct. Cl. 1, 9-10, 509 F. 2d 1166, 1170 (1975), and acontractor, who does
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not read a contract furnished to it by the Government, must still show amistake by the Government
and meet the other required elements; Dale Ingram, Inc. v. United States, 201 Ct. Cl. 56, 475 F.2d
1177 (1973).

There are four elements needed to establish mutual mistake. One must establish that both parties
to the contract were mistaken in their belief regarding a fact, that this mistaken belief constituted
abasi c assumption underlying the contract, that this mistake had amaterial effect onthebargain, and
that the contract did not put the risk of the mistake on the party seeking reformation. CCI
Contractors, Inc., AGBCA No. 84-314-1, 91-3 BCA 1 24,225.

Prior to conducting the hearing in this appeal, it appeared (from the CO’ s decision) that the FS
District, which put the contract together in the field and submitted it to the CO for advertisement
and award, did not intend for thisto be an escalated sale and was surprised to discover at the pre-
operations meeting that the salewas escalated. Thus, it appeared that at |east Mr. Helton, the Ranger
District timber salemanager, and the Appellant were on the same page as to how they expected the
contract to operate. That wasin fact confirmed at the hearing. Mr. Helton, who described himself
asessentially thefinal reviewer at the customer level, testified that he was not aware that the contract
had been prepared as an escalated sale and had he realized it, he would have sent it forward to the
CO asaflat sale, rather than escalated. It was further confirmed & the hearing tha the Appellant,
regardlessof the language in the contract, thought he was bidding onaflat ratesale. (FF 2, 11, 23-
24))

What was not clear going into the hearing was whether Mr. Helton or any Ranger District official
had contracting authority. Also, it wasnot clear if the CO knew of Mr. Helton’ sintentions (either
actually or congtructively) at thetime of advertisement and award, and finally, whether the CO at the
time of advertisement and award intended the saleto be escalated. These questionswere crucial to
any determination of mutual mistake. An essential requirement in establishing mutual mistakeis
that both parties have to be mistaken asto the samefact involving abasi ¢ assumption of the contract.
If only one party had the mistakenimpression or understanding, then there can beno mutual mistake.
Therefore, in order for Appdlant to prevail on the basis of mutual mistake, one of the essential
elements that Appellant had to establish was that the CO, in setting out the advertisement and
ultimate award, intended and thought that the contract was for aflat sale and not an escalated sale;
or that the CO had constructively or actually ddegated contractual authority to Mr. Helton, so that
Mr. Helton’ sunderstanding as to what the contract included (which wasthat it wasflat rate) legally
represented the understanding of the FS. 1n Government contracting, absent Appellant establishing
that there was a mutual understanding or meeting of the minds between the authorized contracting
officialsand the Appellant to the effect that thiswas aflat sale, Appellant could not prevail on this
theory of relief. Thus, the actions and understandings of the CO became acrucial focus of the Board
examination, as did the contractual authority, if any, of Mr. Hdton.

Thetestimony was clear at the hearing that Ms. Ferrell, the CO who received the package from Mr.
Helton’ soffice, made an independent review of thedocuments. Sheat all times(up to andincluding
award) understood the package to call for an escaated sae. She understood that to be the



AGBCA No. 2000-155-3 16

appropriatetype of vehiclefor thissale. She was unaware of any mistake on Mr. Helton’s part and
had no knowledge during the advertisement or award process that Mr. Helton or anyone at the
district level thought thisshould beaflat rate or intended it to be aflat rate rather than escalated sale.
Further, she explicitly stated that because of her understanding of FS policy asto saleslasting over
1 year, even had Mr. Helton told her that he wanted the sale to be aflat rate, she would have
advertised it as escalated. Even if the Board wereto conclude that she would not have necessarily
changed this sale to escalated, that does not change the critical fact that during the bidding process
and at the time of award, Ms. Ferrell saw this contract and award in a very different light than did
the Appellant. She saw this as an escalated sale. Therefore, there was no mutual mistake present
here. (FF 9, 12, 24.)

As to whether Ms. Ferrell delegated authority to Mr. Helton so as to have his actions bind the
Government, the evidence shows that Ms. Ferrell never delegated authority to Mr. Helton, or Mr.
Sweetman, either actually or constructively (FF 20). The FSdoesitscontracting through authorized
contracting officers. Thelav isclear that intemsof binding the Government, that can only be done
by an official who isauthorized to bind the Government in amatter. Anyonewho relieson someone
without the requisite authority takes that risk. Federal Crop Insurance v. Merrill, 332 U.S. 380
(1947). Here it must aso be pointed out, Appellant did not act in reasonable reliance on Mr.
Sweetman or Mr. Helton’ srepresentations and beliefs. But for the statement by Mr. Sweetman that
the Cole L oop Salewould beliketheearlier contract, therewas no communication which could even
liberally be construed as arepresentation by the FS tha thiswould be aflat sale. Evenwherethere
isauthority tovary the teems of a contract, the act of varying the terms has to be knowingly made
clear and explicit. Here, those elements are lacking. (FF 15.)

Findly, itisrecognizedthat Mr. Dabney, and not Ms. Ferrell, signed the contract. Mr. Dabney stated
that at the time he signed thecontract he did nat consider escalation to be amistakeor error. Thus,
even if the date of signing the contract were crucial, the facts show that at that time, Mr. Dabney
intended and understood thisto be an escalated sale and had no knowledge that Appellant thought
otherwise. (FF 21, 25.)

Compliance with Policy and Regulations

Appellant has identified several FS policies and procedures which he claims were violated by the
FSin classifying this solicitation as an escalated sale. The FS counters, asserting that it followed
proper procedures. Alternatively the FS contends that even if it did violatepolicies, the polides it
violated are not regulations which have the force and affect of law and therefore cannot be enforced
by the Appellant against the FS, so astoinvalidate or reform the contract. Appellant also assertsthat
the FS somehow violated policy by not sufficiently identifying use of the C3.2 clause (which
Appellant claimed was a change in procedure, and thus required special notice). On this basis
Appellant contends that it should at best be held to the 50 percent increase rather than the 100
percent increase. The Board findsno meritin that argument. The C3.2 clausewasclearly identified
in this contract and had A ppellant properly read the documents, it would have redized that.
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The Salvage Sale Criteriaset forth in WO Amendment 2409.18-92-3, effective April 1992, says,
“Set aside sales under the SSTS program only when the proposed sale meets all of the following
criteria” Item 2 of the criteria states, “ The sale period does not exceed 1 year. For asale sold part
way through alogging season, the sal e period may extend through the following operating season.”
Technically the sale as initially advertised met the above standard in that technically it could have
been sold part way through alogging season. Asadvertised, bidswere to be opened on October 26,
1998 and the operating season for 1998 did not end until October 31, 1998. The FS thushad 5days
to award, so as to meet the above criteria. In fact, however, the solicitation was changed
on October 21, 1998, which postponed the bid opening to November 9, 1998, which was after the
close of the 1998 operating season. (FF 15, 17.) From apurdy technical standpoint, the FS may
have complied with this policy and procedure, but that depends on whether the controlling datesare
the time of the advertisement or at the time of the actual sale (award of contract).

In January 1998, the FS issued interim directive, 2431.34 - Stumpage Rate Adjustment, which
provided that except for situations that were disadvantageous to the FS, timber sale contracts in
excess of one year in the western United States, “should provide for stumpage rate adjustments.”
Thisdirectiveisrelevant to the appeal in that the FS usesit asabasisfor justifying usingescalation
on the Cole Loop Sale. Further, the FS also uses this directive to buttress its argument as to the
meaning of the next matter discussed, the Region 5 Supplement No. 2400-98-4, which sets out the
Region’s policy and criteriafor using escalation rather than flat rate.

In May 1998, Region 5, the Region involved in this sale, issued Supplement No. 2400-98-4. The
Posting Notice contained a Digest which stated, “2430.3- Allowsflat rate pricing on salessold on
aweight basis and salvage sales with a contract length under two years.” The actual supplement
itself, was more ecific and direct. It stated in pertinent part as follows:

2430.3 - Palicy

5. Standard Sale Procedures

a.  Current Contract Rates (B3.1, A5) . All timber sale contrects
shall include provisions for quarterly stumpage rate adjustment
except;

(1) Sales made on contract form FS-2400-3 or FS-2400-4.

(2) Green sales on form FS-2400-6 or FS-2400-6T with contract
length of oneyear or lessor salvage saleswith acontract length under
two years.

(3) Non-sawtimber sales or sales sold using a weight unit of
measure.
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(4) Speciesfor which flat rate pricing i s specifically authorized by
the Regional Forester. The species are:

(a) Incense cedar.
(b) Port Orford-cedar.
© Redwood.

(AF 281)

The plain reading of the above provision appears to make inclusion of stumpage rates mandatory
(shall) for all salesexcept for those specifically listed. That meansthat escalation was not supposed
to beincluded in the excepted sales. The Cole Loop Salewas asalvage sale with alength of under
2 years and as such, was a sde that was not supposed to be escaated, under Region 5 palicy.
Further, it is noteworthy, that item (4)(a), incense cedar, was aflat rate item on the Cole Loop Sale.
The FS arguments to the contrary were strained and unconvincing.

Unfortunately for the Appellant, even if we findthat the FS did not follow its own policy asto the
salvage sale or other identified provisions, that doesnot resolve the appeal infavor of the Appellant.
Ascounsel for the FS correctly setsforth, inorder for the provisionscited by Appellant to be subject
tojudicia enforcement against the Government, the pronouncements must first be shownto have
theforceand effect of law. If the policiesand proceduresareinterpretive or general rulesof pradice,
they will not be enforceable against the Government. That iswdl established law.

Various boards, courts and more specifically the Court of Appeals for the Federal Circuit have
concluded that policies such as those here cannot be enforced against the Government. More
specifically, the Court of Appedsfor the Federal Circuit stated inHorner v. Jeffrey, 823 F.2d 1521,
1529 (Fed. Cir. 1987), thefollowing

Even assuming the FPM Supplement provision could be considered the equivalent
of a regulation, at a minimum, the provision would need to satisfy the two
requirements set out in Chrysler Corp. v. Brown, 441 U.S. 281, 301-304, 99 S. Ct.
1705, 1717-18, 60 L .Ed.2d 208 (1979) tobe given theforce and effect of law. Under
the Chrydler test, for any agency regulation to have the force and effect of law, it
must first prescribe substantive or legdlative rules raher than merely interpretive
rules, general statements of policies, or rules of agency organization, procedure or
practice. Id. At 301,99 S. Ct. at 1717. Second, its promulgation must be pursuant
to a specific statutory grant of authority and “must conform with any procedural
requirements imposed by Congress.” 1d.

Although the quoted provision addressed a pasonnel manual, the general law as to “policies,
practices, interpretive rulesand guidance” rather than regulation, appliestothe FSManual and other
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similar publications. The FSManual and the policiesinissue here are not substantive or legidative
rules. Inthat regard, the Court of Appealsfor the 9" Circuit, in Western Radio Services v. Espey,
79F.3d 896 (9" Cir. 1996), specifical ly addressed the status of the FS Manual and Handbook. There
the court stated that it will only review an agency’s aleged non-compliance with an agency
pronouncement, if the pronouncement actually has the force and effect of law. United States v.
Fifty-Three (53) Eclectus Parots, 685 F. 2d 1131 (9" Cir. 1982). The court continued, stating that
it would not review allegations of non-compliance with an agency statement that is not binding on
the agency. TheWestern Radio court then stated the following, as to whether the FS Manual and
Handbook had the independent force and effect of law:

the agency pronouncement must (1) prescribe substantive rules--not interpretive
rules, general statements of policy or rules of agency organization, procedure or
practice-and, (2) conform to certain procedurd requirements. To sdti sy the first
requirement the rule must be legidative in nature, affecting individua rights and
obligations; to satisfy the second, it must have been promulgated pursuant to a
specific statutory grant of authority and in conformance with the procedural
requirements impased by Congress.

Fifty-three Parrots, 685 F.2d at 1136 (internal quotations and citations omitted); see
also Chrysler Corp. v. Brown, 441 U.S. 281, 301, 99 S. Ct. 1705, 1717, 60 L.Ed.2d
208 (1979)(Chrysler).

Neither the Manual nor the Handbook satisfies either of the requirementsin
Fifty-Three Parrots. First, the Manual and Handbook are not substantive in nature.
In United States v. Doremus, 888 F.2d 630, 633 n. 3 (9" cir. 1989), cert. denied, 498
U.S. 1046, 111 S. Ct. 751, 752, 112 L .Ed.2d 772 (1991), we explained in dictum that
“the Forest Service Manual merely establishes guidelines for the exercise of the
Service' sauthority. Salso Stone Forest Industries v. United States, 973 F.2d 1548,
1551 (Fed. Cir. 1992)(Manual does not have forceand effect of law); Lumber, Prod.
and Indus. Workers Log Scalers Local 2058 v. United States, 580 F. Supp. 279, 283
(D. Or. 1984) (Manual is“basically alarge compilation of guidelines. . .[and] not a
‘substantive’ rule” (internal quotations and citations omitted)). The Manual and
Handbook are aseriesof [p]roceduresfor the conduct of Forest Serviceactivities. 36
C.F.R. 200.4(b), (c)(1) (1995).

The court continued, stating that the manual and handbook were not promulgated in accordancewith
therequirementsof the Administrative Procedures Act. The court said that the manual and handbook
were not items subject to notice and to comment rulemaking, and the manual and handbook are not
regulationsand do not riseto tha status. See cited cases, Parker v. United States, 448 F.2d 793 (10"
Cir. 1971) cert. denied, 405 U.S. 989, 92 S. Ct. 1252, 31 L.Ed.2d 455 (1972) and Hi-Ridge L umber
Co. V. United States, 443 F. 2d 452, 455 (9" Cir. 1971). Finally, the Court stated that the manual and
handbook were not promul gated pursuant toan independent congressional authority, werenot in fact
regul ationsfrom the Secretary of the Department of Agriculture, but instead were rules promulgated
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by the Chief of the Forest Service. The court then concluded that the “Manual and Handbook do not
have the independent force and effect of law.” The Court of Federal ClaimsinHoskins Lumber Co.,
Inc. v. United States, 24 Cl. Ct. 259 (1991) has also ruled on the manual, saying that courts have held
that the Forest Service Manual does not rise to the status of a regulation. Citing Hi-Ridge and
Lumber, Prod. and Indus.Workers L og Scalers Local 2058 v. United States, 580 F. Supp. 279, 283
(D. Or. 1984). The court in Hoskins described the FS manual as a*“ general guide which isintended
primarily for use by Forest Service employees.”

The decision of the court in Western, and the other cited cases clearly establish the gened
proposition (subject to some exceptions not present here, such as specific inclusion or incorporation
into a contract) that the court will not invalidate an agency action on the basis that the agency has
failed to follow an agency procedure or interpretation, unless the procedure or interpretation hasthe
force and effect of lav. We are bound to gpply that wdl settled law. Although, it may appear to
Appellant that the FS should have some responsibility when it does not follow its own procedures,
and policies, the law (in a case like this) requires we find otherwise.

Finally, wemust point out that the Appellant could have avoided theproblem, had it carefully read
the solicitation package and had it inquired asto theinclusion of escalation provisionsand references.
First and foremost, acontractor must read the contract aswell asthe prospectus. 1f acontractor finds
matters confusing or thinks the Government does not mean what it says, then the contractor must
make its protest or inquiry before bids are opened. Otherwise, the contractor will be held to the
language in the contract. Where a contractor discovers after award that thereisadifference in what
it bid from what the contract requires, it isup to the contractor to determine what remedies or options
it may have available. Herethe FS advised the Appellant that one option was to default on the
contract. It was up to the contractor, not the FS, to determine how that would operate, what risk
would be involved and what action to take.

DECISION

The appeal is denied.

HOWARD A. POLLACK
Administrative Judge

Separate Concurring Opinion by Administrative Judge HOURY.

While | concur that the appeal should be denied, my view of the relevant facts and legd issues
compels a separate opinion.
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FINDINGS OF FACT

1 The appeal arose from Contract No. 058232 between the Forest Service, U. S. Department of
Agriculture, and Rich Macauley, of Shingle Springs, California(Appellant). Thecontract wasfor the
sale of an estimated quantity of 500 thousand board feet (MBF) of timber marked or designated for
cutting in the Eldorado National Forest in California. The contract was known as the Cole Loop
Roadside Hazard Tree Specia Salvage Timber Sale (SSTS). The ratesto be paid for the species of
timber were tentative rates to be escalated (increased or decreased) in accordance with various
industry indices, depending on the species (Contract 88 A5a, A6," and ClauseC3.2, Appeal File (AF)
134, 135, 165). The Contracting Officer (CO) intended the sale to be an escalated sale (Transcript
(Tr.) 88-89, 117, 143).

2. Thesadlewasasealed bid sale, set-aside for small businessfirmswith 25 or fewer employees
(AF 117). Eleven bids were received, and the sale was awarded to Appellant on the basis of
Appellant’s high bid of $67,834.51 (AF 239). The sale was awarded November 19, 1998, and
included an expiration date of December 31, 1999 (AF 11, 12 ,119). Appellant contracted in May
1999 to sell the SSTS timber to Sierra Pacific Industries for afixed price (App. Ex. 1; Tr. 139-40).
Appellant harvested the timber between June and July 1999 (AF 8). The Government does not
disputethat Appellant was required to pay $70,292 above the tentative rates for the timber, because
the applicable industry indices increased during the contract peaiod (Government’s Brief,
Introduction).

3. By letter dated January 5, 2000, Appellant filed two claims in the amounts of $70,292 and
$35,146, and a third claim that the sale be extended for 2 years, allowing Appellant “the passibility
of recovering my losses’ (AF 1-3). The bases for Appellant’s claims included allegations that: (1)
TheForest Service Handbook, at Section 2430.3, precluded sal vage sales under 2 years being subject
to price adjustments, (2) Appellant was not given adequate notice of the fact that prices were subject
to adjustment, and (3) conversations with Forest Service personnel misled Appellant, and indicated
the Forest Service intended the sale to be sold asa“flat sale,” not subject to price adjustment. The
CO denied the claim, and Appellant filed atimely appeal.

4. Prior to bidding Appellant viewed the sal e prospectus, which at page threeprovided that “ Bid
rates for timber, except incense-cedar, will be tentative, subject to 100% up and down quarterly
adjustment during the contract period” (AF 1, 119, bold print in original). The next four
paragraphs described the adjustment procedure. The sample contract available for bidders' review,
and the bid form, included the provisionsrelating to escal ation set forth above (AF 6, 116, 119, 134,
135, 140, 165). Moreover, the bid form includes the following provision:

22. Terms Of Bidder’s Offer: By its signature, bidder representsthat it has read and
understands each and every provision. . . and the sample contract. Bidder agreesthat

! These sections refer to escalation under Clause B 3.2, which had been deleted in the sample contract, with
Clause C3.2 having been substituted therefor.
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it assumes the responsibility to clarify questionsbefore signing thisform. However,
bidder agrees that thewritten provisionsof thisbid form .. . and the sample contract
constitute the entire agreement of the parties . . . and neither the bid form . . . nor
samplecontract can be orally modified. Bidder expressly adoptsthetermsof thisbid
form and the sample contract as material parts of its offer for the advertised timber.

(AF 235)

Appellant has not shown that eny discussions occurred with any Forest Service employee with
authority to change the terms and conditions of the sealed bid sale (Tr. 112-14, 167, 177).

5. TheForest ServiceManual (FSM) at 2431.34, Stumpage Rate Adjustment, provides, “ Except
for situations that are disadvantageous to the Government, Forest Service timber sale contracts that
exceed 1 year in contract length .. . should providefor stumpagerate adjustment . . . .When providing
for stumpage rate adjustment, use contract provision, C/CT3.2 - Escalation Procedure” (AF 279).
TheForest Service Region 5 Supplement to the Forest Service Manual (FSM) provided at 2430.3 that
“All timber sale contracts shall includeprovisionsfor quarterly stumpage rate adjustment except . . .
salvage sales with a contract length of under two years’ (AF 281). The Digest for the Regional
Supplement providesthat “2430.3- Allowsflat ratepricingon. . . salvage saleswith acontract length
under two years’ (AF 280).

DISCUSSION

Appellant’ sclaim basis, that it dd not have adequée notice that the pricesit would pay for thetimber
were subject to escaation, is simply not supported by the facts, and does not warrant further
discussion (Finding of Fact (FF) 1). Appellant isno more entitled to recoup theincreased payments
due to the escalation on this basis than the Forest Service would have been entitled to recoup
decreased payments.

Appellant allegesthat the Forest Serviceviolated its own policy by entering into an escalated salvage
salethat was under 2 year’ sduration. At the outset, the FSM section relied upon by Appellant does
not rise to the levd of aregulation. Even if the FSM was aregulation, Appellant has the burden of
showing that the regulation existed for the benefit of private contractors, and A ppellant has made no
such showing.? Freightliner Corp. v. LouisCaldera, 225 F.3d. 1361 (Fed. Cir. 2000). In any event,
the FSM clearly does not preclude escalated sales of lessthan 2 year’ sduration (FF 5). Appellant’s
allegation that the present sale should not have been set aside is also unavailing because the set aside

2wWhile the provision does offer contractor protection in the event of decreasing market prices for timber, the
escalation provision itself gopears to beneutral in thatit takes both upward and downward market specul ations out of
the bidding on timber sales. While the benefit appearsto be greater for sales of longer duration, even short sales can
benefit, dthough the expenses of administration would tend to neutralize the benefit in a shorter term sale.
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has nothing to do with Appellant’s claim, and conflicts with Appellant’s allegation that the sde
should not have been escalated.?

Appellant allegesthat discussionswith Forest Serviceemployeesmisled Appellant into believing that
the salewas not escdated. However, Appellant, inits bid form, acknowledged that the bid form and
sampl e contract represented the compl ete agreement of the parties and that this agreement could not
be changed oraly (FF 4). Inany event, Appellant has not shown that it had discussions with anyone
in authority to modify the terms and conditions of the sale. (FF4).

Findly, regarding the question of mutual mistake, such aclaim was never presented to or decided by
the CO. Whether the elements of mutual mistake fall within the parameters of the claims that were
presented to the CO (FF 3) has not been demonstrated, and consequently the Board' s jurisdiction to
decidesuchaclaim, particularly sincethe partieshave not directly addressed theissue of jurisdiction,
remainsaviableissue. | present my views on mutual mistake in this context.

Appellant signed and transmitted the bid form and contract including 88 A5a, 6a, and clause C3.2,
Escal ation Procedure, setting forth the escalation provisions of the contract. Thiswas Appellant’s
manifest objective intent, and constituted Appellant’s offer. When the Government accepted
Appellant’s offer, the Government’s manifest objective intent was to enter into a contract that
included escalated rates. Thus, there was ameeting of the minds, the only meeting of the minds that
occurred, and a contrad came into being. Under the arcumstances of this case, and in the context
of a sealed bid sale, what might have been the separate and disparate subjective intentions of the
partiesis not relevant.

There clearly was no mutual mistake asto a basic assumption of the contract, or in the integration of
the contract. What we do have is unilateral carelessness or error of business judgment discovered
after award by Appellant, of which the Government had no knowledge.

EDWARD HOURY
Administrative Judge

Issued at Washington, D.C.
March 15, 2001.

3 1f the sale were not an SSTS, it would fall squarely within FSM 2431.34, requiring escalation in salesin
excess of 1 year’s duration. The term of the present sale was 13 months and 11 days (FF 2).



